
1 

 

 

   

Amendment and Restatement in Renewable 
Energy Site Control: Preserving Priority When 

Project Documents Change 
 

By Eugene Lerman 
 

 
 
 
In renewable energy project development, leases and easements rarely stay static. Projects evolve. Sites 
expand or contract. Lease forms are conformed in connection with acquisitions. Financing parties request 
revisions to lender protection provisions. Developers may need to divide a project into phases, update 
exhibits, or align existing agreements with the current commercial and operational structure of the project. 
 
When a lease needs to be materially reworked, the instinct is often to terminate the existing lease and 
replace it with a new agreement. From a drafting perspective, that approach can feel cleaner. From a title 
perspective, however, terminating and replacing an existing lease can create significant problems. 
 
A replacement lease generally takes priority as of the date a memorandum of the lease is executed and 
recorded. If the original lease memorandum has been of record for years, terminating it may eliminate the 
priority position already established by the original recorded instrument. Any intervening mortgages, liens, 
easements, rights-of-way, mineral leases, or other encumbrances recorded after the original lease 
memorandum but before the replacement lease memorandum may then become senior to the new lease. 
 
That shift can create title curative work, title insurance concerns, financing issues, acquisition diligence 
problems, and closing delays. 
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A better solution is often amendment and restatement. Used correctly, amendment and restatement 
allows the parties to comprehensively revise a lease while preserving continuity with the original 
agreement and the title priority associated with the original recorded memorandum of lease. The operative 
terms can be updated, but the lease is not treated as though the parties terminated the existing site-control 
instrument and started over. 
 
In many transactions, the issue is not only what the revised lease should say, but whether the method used 
to revise it preserves the site-control position the project has already established. 
 

 
 
 
The Risk of Terminating and Replacing a Lease 
 
In many transactions, the need for substantial lease revisions may arise for different reasons. A lease may 
have been negotiated years earlier, and may include outdated provisions, incomplete exhibits, or terms 
that no longer fit the project’s current structure. It may lack current lender protection language. It may not 
align with the buyer’s portfolio standards.  
 
From a drafting perspective, replacing the lease with a new agreement may seem efficient. The parties can 
remove outdated language, incorporate updated provisions, and create a clean document going forward. 
 
From a title perspective, however, that approach may be materially more complicated. 
 
When the original lease is terminated, the project may lose the priority position created by the original 
recorded instrument. A replacement lease evidenced by a later-recorded memorandum may be subject to 
intervening interests that did not impair the original lease. Those intervening interests may include 
mortgages granted by the landowner, utility easements, access easements, pipeline rights-of-way, 
judgment liens, mineral leases, or other recorded encumbrances affecting the property. 
 
Even if the developer ultimately can address those interests, doing so may require additional title review, 
subordination agreements, non-disturbance agreements, curative instruments, lender analysis, or title 
company underwriting approval. Those requirements can become especially difficult if they surface late in 
a financing or acquisition process. 
 
The practical problem is not only that additional title work may be required. The problem is timing. If the 
issue is discovered during closing diligence, the project may be operating under financing deadlines, 
acquisition milestones, construction timelines, or commercial obligations that leave limited room for 
additional curative work. 
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A document structure that appears cleaner at the drafting level can therefore create avoidable execution 
risk at the transaction level. 
 

 
 
 
How Amendment and Restatement Works 
 
Amendment and restatement is designed to revise the lease comprehensively without breaking continuity 
with the original agreement. 
 
Instead of terminating the original lease and entering into a new lease, the parties agree that the existing 
lease is amended and restated in its entirety. The amended and restated instrument becomes the 
operative document between the parties, but it is structured as a continuation of the original lease rather 
than a replacement that begins a new title priority period. 
 
When properly drafted and reflected in the real property records by an appropriate memorandum, an 
amended and restated lease can preserve the original effective date, maintain the relationship to the 
original recorded instrument, and avoid creating the priority reset that may occur when a lease is 
terminated and replaced. 
 
This distinction matters because renewable energy projects often depend on long-term site-control rights 
that must survive financing, acquisition, ownership changes, and future operational periods. If the original 
lease has a favorable priority position, preserving that position may be as important as the substantive 
revisions being made to the document. 
 
In that sense, amendment and restatement is not merely a drafting technique. It is a practical transaction-
structuring tool for preserving continuity while allowing the project documents to evolve. 
 

 
 
 
Why Priority Matters in Renewable Energy Transactions 
 
Priority matters because renewable energy projects are financed, insured, acquired, and operated based 
on the reliability of their site-control rights. 
 
A lender reviewing a project will want to understand whether the borrower’s leasehold estate is subject to 
senior interests that could impair the project. A title company will evaluate what exceptions the leasehold 
interest will be subject to. A buyer will want confidence that the project’s site-control documents support 
construction, operations, assignment, financing, and long-term ownership. 
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If a lease has been terminated and replaced, the priority analysis may change. Interests that were junior to 
the original lease may become senior to the replacement lease. That can alter the risk profile of the project. 
 
For example, a mortgage recorded after the original lease may not have impaired the developer’s prior 
leasehold position. But if the original lease is terminated and a new lease memorandum is recorded after 
the mortgage, the replacement lease may be subordinate unless the mortgagee provides an appropriate 
non-disturbance or subordination agreement. Similar concerns can arise with intervening easements, 
rights-of-way, mineral interests, or other encumbrances. 
 
These issues can be particularly important in renewable energy development because projects frequently 
involve large rural properties, evolving title conditions, and long periods between initial site control and 
financing or construction. During that time, landowners may grant new interests, refinance existing debt, 
transfer property, or become subject to liens or other recorded matters. 
 
A structure that preserves the original lease priority can help reduce the risk that those intervening matters 
become closing obstacles. 
 

 
 
 
When Amendment and Restatement Can Be Particularly Useful 
 
Amendment and restatement can be useful whenever the parties need to make substantial revisions to an 
existing lease while preserving the original title position. 
 
 
Conforming Lease Forms in a Project Sale 
 
One common context involves project sales. A buyer may acquire a development-stage project with leases 
that were negotiated years earlier using forms that differ from the buyer’s current portfolio documents. 
The buyer may want the leases conformed to its preferred structure, especially if the existing documents 
lack terms the buyer expects to see across its portfolio. 
 
In that situation, the buyer may want a clean document going forward, but terminating and replacing the 
lease may create title priority concerns. Amendment and restatement can allow the buyer and developer 
to update the lease comprehensively while maintaining continuity with the original instrument. 
 
 
Dividing a Lease for Phased Development 
 
Another common context involves phased development. A single lease may have been signed for a large 
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project area, but later development may require the site to be divided into separate projects, phases, or 
facility areas. The parties may need to restructure legal descriptions, payment mechanics, or other rights 
to reflect the current project structure. 
 
If the original lease is terminated and replaced with multiple new instruments, each new instrument may 
raise priority questions. Amendment and restatement, or a coordinated amendment-and-restatement 
structure, can allow the project documentation to be reorganized without unnecessarily disturbing the 
original title position. 
 
 
Situations Where an Amendment Would Be Too Complex 
 
A third context involves legacy documents that have been amended multiple times. Over time, a lease may 
accumulate amendments, side letters, partial terminations, exhibit revisions, payment changes, and 
lender-requested revisions. At some point, another amendment may make the document harder, rather 
than easier, to administer. A fully amended and restated lease can provide a single operative document 
while preserving historical continuity. 
 
This can be particularly valuable during financing or acquisition diligence, where buyers, lenders, title 
companies, and counsel need to understand the current terms of the lease without reconstructing years 
of amendments. 
 

 
 
 
Counterparty Concerns and the Need for Explanation  
 
Amendment and restatement is sometimes unfamiliar to landowners or their counsel. A counterparty may 
ask why the parties cannot simply sign a new lease if the document is being substantially revised. Others 
may view amendment and restatement as overly technical, especially where the business terms have 
already been agreed. 
 
Those reactions are understandable. From a purely contractual perspective, terminating and replacing the 
lease may seem direct. The title consequences are less visible. 
 
Part of the negotiation often involves explaining that amendment and restatement does not prevent the 
landowner from reviewing and negotiating the revised lease terms. Rather, it is intended to preserve the 
existing title position while allowing the parties to update the agreement. The landowner still reviews and 
signs the revised document, and the revised agreement still reflects the parties’ updated bargain. The 
difference is structural: the parties update the lease without unnecessarily disturbing existing leasehold 
priority in a way that could create financing or title issues later. 



6 

 

 

 
This is especially important where the amendment and restatement is being requested by a buyer, lender, 
or title company. In those situations, the issue is often not merely developer preference. It may be tied to 
closing requirements, title insurance expectations, or financing conditions. 
 

 
 
 
Drafting Considerations 
 
An amendment and restatement needs to be drafted carefully. 
 
The document should make clear that the existing lease is being amended and restated, not terminated 
and replaced. It should identify the original lease, the original parties, the recording information for any 
memorandum or recorded instrument, and any prior amendments or related documents being addressed. 
It should preserve the original effective date where appropriate and state that the amended and restated 
lease continues the existing lease as amended. 
 
The document should also be coordinated with title review. The parties may need to record a 
memorandum of amended and restated lease or another appropriate instrument, amending and restating 
the original memorandum. If prior amendments or partial releases were executed, the revised structure 
should account for them. If legal descriptions are being updated, survey and title teams should confirm 
that the revised descriptions align with the intended lease areas. 
 
In some cases, additional curative documents may still be required. An amendment and restatement may 
preserve priority with respect to the original leasehold estate, but it may not solve every issue created by 
later title matters, expanded property areas, new rights, or changes that go beyond the original leased 
premises. Those issues require project-specific title analysis. 
 
The point is not that amendment and restatement eliminates all title diligence. The point is that it can avoid 
creating a new priority problem while the parties update the lease. 
 

 
 
 
Why This Matters for Financing and Project Sales 
 
Renewable energy financings and project sales often involve detailed review of site-control documents by 
title companies, lenders, buyers, and their counsel. If lease priority changes unexpectedly because an 
existing lease was terminated and replaced rather than amended and restated, the issue may become a 
closing condition rather than a drafting preference. 
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In that situation, the title company may require additional curative work, lenders may require further 
analysis or subordination agreements, and buyers may condition closing on resolution of the priority issue. 
Those requirements can create transaction friction at the stage when timing is often most sensitive. 
 
By contrast, structuring substantial lease revisions through amendment and restatement can help 
preserve the original title position while allowing the parties to update the operative lease terms. That can 
reduce unnecessary curative work, support title review, and help maintain financing and acquisition 
timelines. 
 

 
 
 
Conclusion 
 
Renewable energy project leases often need to change as projects evolve through development, financing, 
acquisition, construction, and long-term ownership. In many cases, those revisions can be handled through 
targeted amendments. But when the changes are substantial, and the original lease priority remains 
important, the structure used to revise the document can matter as much as the revised language itself. 
 
Terminating and replacing an existing lease may appear clean from a drafting perspective, but it can create 
title priority problems if intervening interests have arisen since a memorandum of the original lease was 
recorded. Amendment and restatement can allow the parties to modernize the lease, conform documents 
to current project requirements, address buyer or lender comments, clean up accumulated amendments, 
and revise operative terms while preserving continuity with the original site-control instrument. 
 
For developers, buyers, lenders, and project owners, that structural choice can materially affect financing 
readiness, title review, acquisition diligence, and closing certainty. The underlying principle is 
straightforward: when changing a lease, the parties should consider not only what the revised agreement 
should say, but also whether the method used to revise it preserves the title position the project has 
already established. 
 
If you are evaluating amendment and restatement structures, lease amendments, title priority 
issues, or site-control updates in connection with renewable energy project development, 
financing, acquisitions, or project sales, we would be happy to discuss. 
 
Disclaimer 
 
The information contained in this article is provided for general informational purposes only and does not 
constitute legal advice. This information is not intended to create, and receipt or use of it does not establish, 
an attorney-client relationship. Nacelle, PLLC disclaims all liability for damages of any kind arising from the 

https://nacellelaw.com/contact-us/
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use of, reference to, or reliance upon any information contained herein. You should consult a qualified 
attorney regarding any matter affecting your legal rights. 
 
Copyright Notice 
 
© 2026 Nacelle, PLLC. All rights reserved. This article and its contents are the intellectual property of 
Nacelle, PLLC and may not be reproduced, distributed, transmitted, or otherwise used, in whole or in part, 
without the prior written consent of Nacelle, PLLC, except as permitted by applicable law. 
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