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Development Counsel in Renewable Energy

Lease Negotiations

Why Early Lease Structure Matters for Financeability, Execution, and Long-Term Project
Flexibility

By Eugene Lerman

Renewable energy lease negotiations have always involved more than ordinary access rights or short-term
real estate arrangements. From the outset, these agreements have functioned as long-term infrastructure
documents intended to support development, financing, construction, operations, and ownership
transfers over multi-decade project lifecycles. What has changed in recent years is the level of scrutiny
applied to those documents, the increased detail and intensity of landowner negotiations, and the extent
to which financing parties, buyers, title companies, and long-term owners expect the lease structure to
support financing, diligence, transferability, and long-term operations.

That reality increases the importance of the initial lease negotiation. A lease that appears workable during
early-stage development may not remain workable when the project reaches financing, when a buyer
conducts diligence, or when construction planning requires operational flexibility that was not fully visible
at the time the document was signed. In many transactions, the most difficult lease issues do not arise
because the parties failed to agree on basic commercial terms. They arise because the lease structure did
not adequately account for how the project would need to function later in its lifecycle.

For that reason, development counsel plays an important role not only in negotiating legal language, but
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in helping ensure that the lease functions as a financeable, transferable, and operationally workable
project document.

Renewable Energy Leases Are Infrastructure Documents
Renewable energy leases are real estate agreements, but they also function as project infrastructure.

A wind, solar, or storage lease must give the developer enough flexibility to evaluate the site, modify
layouts, access the property, construct facilities, obtain permits, satisfy financing requirements, assign
project interests, preserve lender rights, and operate the project over a long period of time. The agreement
must also account for title matters, mineral rights, agricultural uses, surface interference, tax issues,
decommissioning, environmental concerns, project phasing, partial terminations, and the possibility that
the project may be sold or financed years after execution.

In early negotiations, many provisions may appear technical or remote from the immediate business
objective of securing site control. But those provisions often become critical later. Assignment language
may determine whether the project can be transferred without reopening the lease. Lender protection
provisions may determine whether financing parties are comfortable relying on the lease as part of the
collateral package. Partial termination rights may determine whether land subject to title, environmental,
permitting, or design issues can be removed from the project. Access and non-interference provisions may
determine whether the developer can construct and operate the project in the way originally modeled.

These issues are not merely legal details. They are part of the structure that allows the project to move
from early-stage development into financing, construction, and long-term operation.

Early Negotiations Shape the Entire Project Lifecycle

One of the reasons early lease negotiation matters so much is that renewable energy projects often evolve
over long periods of time. A lease may be signed years before the final project layout is known, before
financing requirements are finalized, before a buyer is identified, and before all title, environmental,
interconnection, engineering, and permitting issues are fully understood.

The lease therefore must preserve flexibility for a project that is still developing.
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If early drafts are too narrow, developers may later discover that the lease does not adequately support
the project as it actually evolves. A provision that seems acceptable during the option or development
phase may create problems when the project reaches construction financing or acquisition diligence.

For example, a limited access provision may not account for final engineering requirements. A restrictive
assignment provision may complicate financing or sale. A weak lender protection section may require
amendment before closing. A lack of partial termination rights may leave the developer paying for or
carrying land that cannot be used efficiently, or that creates financeability or marketability issues for the
remainder of the project if the land is subject to material defects that financing parties do not accept.
Overbroad or off-market site rules provisions may similarly complicate financing or sale.

These issues can sometimes be corrected later. But later corrections often come with greater friction.

Once a project has advanced, the developer may have less negotiating leverage. Landowners may be less
willing to reopen signed documents. Financing timelines may be compressed. Buyers may condition closing
on amendments. Title insurers may require additional curative work. What could have been addressed in
the initial lease form may become a financing, acquisition, or construction-stage execution issue.

This is one of the core reasons early lease structure matters. The goal is not simply to get a lease signed.
The goal is to secure a lease that can survive the next stages of the project lifecycle.

Landowner Negotiations Have Become More Substantive

As the renewable energy market has matured, landowners and landowner counsel have become more
active in lease negotiations. In many markets, landowners are increasingly familiar with renewable energy
projects, and some are represented by counsel who regularly review wind, solar, storage, or transmission
documents.

That development is not inherently negative. Better-informed counterparties can lead to more thoughtful
negotiations. But it also means developers more frequently encounter requests that affect financeability,
operational control, or long-term project flexibility.

Landowners may request restrictions on certain key rights, limitations on project facilities, expanded
payment structures, additional notice requirements, or changes to lender protection provisions. They may
also seek to preserve broader surface uses, mineral development rights, agricultural operations, hunting
rights, or future development flexibility on the property.
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Some of these requests may be reasonable or commercially manageable. Others may create issues that
are not immediately visible during early-stage development but become significant later during financing
or diligence.

Development counsel's role is to distinguish between those categories.

Not every landowner comment requires escalation. Not every requested revision materially affects the
project. But certain provisions are structural. If revised incorrectly, they can impair financeability, create
title or collateral issues, reduce operational flexibility, or require amendments before the project can be
sold or financed.

A development-focused negotiation therefore requires issue prioritization. The objective is not to fight
every comment. The objective is to preserve the provisions that allow the project to remain financeable,
transferable, and operationally workable while resolving negotiable issues efficiently.

The Risk of Negotiating from a Defensive Position

Developers often face greater risk when development counsel becomes involved only after a form has
already been heavily revised by a landowner or their counsel.

At that stage, the negotiation may already be framed around the landowner's comments. Sensitive
provisions may have been opened unnecessarily. Financing protections may have been softened. Certain
key rights may have been narrowed. Operational rights may have been made subject to approval standards
that are difficult to administer. Payment provisions may have been customized in ways that create future
diligence or administration issues.

When that happens, counsel may be forced into a defensive posture: trying to restore provisions that
should have been preserved from the outset.

That can be harder than setting the correct baseline early.

The initial lease form often establishes the negotiation framework. It signals which provisions are
structural, which provisions are negotiable, and how the developer expects the project rights to function.
A well-structured initial form helps define the project's requirements before the negotiation becomes a
series of reactions to landowner revisions.

Early involvement of development counsel can also reduce unnecessary exposure of sensitive provisions.
Certain provisions are frequently required for financing or long-term project operation, but may appear
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unfamiliar or one-sided to landowners if not explained properly. When those provisions are framed
correctly at the outset, negotiations often proceed more efficiently.

By contrast, when structural protections are treated as ordinary drafting preferences, they are more likely
to be revised in ways that create downstream issues.

Financeability Is Not a Later-Stage Issue

A common mistake in early-stage development is treating financeability as something that can be
addressed later.

In some cases, that approach works. Many project agreements are amended before financing, and some
issues can be resolved through lender-requested revisions, estoppels, curative documents, or landowner
amendments.

But relying on future amendments creates risk.

Financing parties typically expect the lease to include certain core protections. These often include broad
assignment and mortgage rights, notice and cure rights for lenders, restrictions on modification or
termination without lender consent, replacement lease rights, non-merger protections, appropriate title
and subordination provisions, and clear default and cure mechanics.

If those provisions are missing or weakened, lenders may require amendments before closing. Buyers may
identify the issue during diligence. Title companies may raise concerns. The developer may then need to
reopen the lease under timing pressure.

At that stage, the landowner may ask for additional consideration, revisit previously settled points, or resist
amendments that would have been easier to explain and negotiate earlier. The project may also be
operating under a financing deadline, construction schedule, or acquisition closing timeline.

For that reason, financeability should be built into the lease structure from the beginning. The lease does
not need to anticipate every future lender comment, but it should contain the core framework that
financing parties expect to see.

Development counsel helps bridge that gap between early site control and later project financing. The goal
is to negotiate a lease that is commercially workable at signing and structurally sound when the project
reaches financing.
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Lease Structure Affects Transaction Readiness

Renewable energy projects are frequently bought, sold, financed, refinanced, assigned, and restructured.
A lease negotiated for one development-stage owner may later be reviewed by a buyer, lender, tax equity
investor, title insurer, or long-term owner with different diligence standards and portfolio requirements.

That makes transaction readiness important.

A project may have strong resource potential, good interconnection prospects, and acceptable commercial
terms, but still encounter transaction friction if the underlying lease documentation is inconsistent, overly
customized, missing financing protections, or difficult to administer.

Common issues include assignment restrictions, unclear partial termination rights, missing lender
protections, broad landowner consent rights, ambiguous payment mechanics, and operational restrictions
that are inconsistent with expected project design or financing requirements.

These issues may not prevent a transaction from occurring, but they can increase diligence burden, require
amendments, delay closing, or reduce buyer confidence.

Development counsel helps evaluate lease provisions not only from the standpoint of the current
negotiation, but from the standpoint of future transactions. That perspective is particularly important for
developers building portfolios intended for financing, sale, or long-term institutional ownership.

A lease should not be viewed only as a bilateral agreement between the original landowner and developer.
It should also be understood as a document that future project participants will review and rely upon.

Preserving Momentum Without Over-Negotiating
Early development counsel also plays a role in preserving transaction momentum.

Renewable energy lease negotiations can become bogged down when every comment is treated as equally
important. That approach can increase cost, extend negotiation timelines, and create unnecessary friction
with landowners. It can also distract from the provisions that actually matter to the project's long-term
viability.
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Effective development counsel helps identify which issues are structural and which issues are manageable.

Some points are critical because they affect financeability, title, assignment flexibility, project operations,
or long-term economics. Other points may be stylistic, low-value, or unlikely to affect project outcomes.
Distinguishing between those categories is a key part of keeping transactions moving.

This is especially important for developers negotiating across multiple landowners or large project
portfolios. Repeated over-negotiation can slow site acquisition, increase internal burden, and create
inconsistent forms across a project. Conversely, under-negotiation of structural provisions can create
expensive problems later.

The objective is disciplined issue selection.

The best negotiation process preserves the provisions that matter while avoiding unnecessary escalation
over points that do not materially affect project execution. That balance requires both legal judgment and
development experience.

Coordination Across Project Workstreams
Renewable energy leases must align with many project workstreams beyond real estate.

Lease provisions often interact with interconnection planning, permitting, environmental and cultural
studies, engineering layouts, title and survey review, tax planning, construction logistics, and financing
requirements. A lease that does not account for those workstreams may create inefficiencies later.

For example, access provisions must support engineering and construction needs. Study rights must allow
environmental, geotechnical, cultural, and resource diligence. Non-interference provisions must preserve
project design assumptions. Mineral provisions may need to support surface waivers or title coverage.
Assignment and financing provisions must align with expected ownership and capital structures.
Termination rights must allow the developer to remove land that becomes unsuitable due to title,
permitting, environmental, interconnection, or design constraints.

These are not isolated legal concepts. They are part of the operational architecture of the project.
Development counsel helps ensure that the lease preserves the rights needed to advance the project

without over-committing the developer before the project is fully understood. That balance is particularly
important during early-stage development, when many project assumptions remain unsettled.
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Conclusion

Renewable energy lease negotiations demand more than familiarity with real estate documents. They
require an understanding of how project rights must function across development, financing, construction,
operations, acquisitions, and long-term ownership.

The earlier development counsel is involved, the easier it is to establish the correct negotiation framework,
preserve financeability, protect operational flexibility, and avoid unnecessary future amendment
campaigns. Early precision can reduce transaction friction, support financing readiness, and help keep
projects moving through the development lifecycle.

In many transactions, the most valuable legal work occurs before a problem becomes visible. A well-
structured lease can preserve optionality, reduce execution risk, and support the long-term value of the
project.

If you are preparing for new site control, reviewing lease forms, responding to landowner
comments, or evaluating financeability and transaction-readiness issues in renewable energy
project development, we would be happy to discuss.

Disclaimer

The information contained in this article is provided for general informational purposes only and does not
constitute legal advice. This information is not intended to create, and receipt or use of it does not establish,
an attorney-client relationship. Nacelle, PLLC disclaims all liability for damages of any kind arising from the
use of, reference to, or reliance upon any information contained herein. You should consult a qualified
attorney regarding any matter affecting your legal rights.

Copyright Notice
© 2026 Nacelle, PLLC. All rights reserved. This article and its contents are the intellectual property of

Nacelle, PLLC and may not be reproduced, distributed, transmitted, or otherwise used, in whole or in part,
without the prior written consent of Nacelle, PLLC, except as permitted by applicable law.
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